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India possesses the world’s largest overseas population (31.2 Use of force; citizenship;
million). This geographically dispersed overseas population nationality; protection of
contributes more to India financially every year than Foreign nationals; India; international
Direct Investment and Foreign Aid put together. India has come a law

long way from the Nehruvian era policy of active disassociation

between the Indian State and overseas Indians. The need to

protect or rescue Indians residing abroad may arise due to any

number of scenarios ranging from natural disasters to civil

disorder to terrorist action to full scale combat. This article

examines whether it is possible for India to engage in the forcible

protection/rescue of its nationals. It also examines the issue of

whether India must limit itself to only protecting/rescuing its

citizens or whether it can also protect/rescue its nationals.

Introduction

India’s overseas population of 31.2 million individuals, dispersed over 206 countries and
territories globally, is concentrated overwhelmingly in coastal States. The need for India to
protect or rescue these individuals may arise due to any number of reasons. If India were
to protect or rescue these individuals with the consent of the host State, then this would
constitute an intervention by invitation. An intervention by invitation is a relatively
straightforward action which presents little controversy.

Whenever India engages in the protection or rescue of overseas Indians however, the
first question that presents itself is a definitional one. Who all will qualify as Indian citizens
entitled to the protection of the Indian State? Can India protect or rescue only its citizens
or can it rescue non-citizens as well? Furthermore, is it possible for India to engage in the
forcible protection/rescue of these individuals in a situation where the host State’s consent
is unclear or unavailable? This paper seeks to answer these questions.

Disaggregating and understanding India’s overseas population

Figure 1 provides a breakdown of India’s overseas population. At 31.2 million, India has
the largest overseas population in the world." This figure of 31.2 million includes 13.3
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Resident Indians (Short term travellers or

temporary residents abroad)

—» Citizens

Indian Nationalsi > NR_I’S (Permanent residents abroad)

> OCIS (Overseas Citizens of India)
——>Non-Citizens

PIOs (Persons of Indian Origin)

Figure 1. India’s overseas population.
Source: Author.

million Non-Resident Indians (NRIs)* and 17.9 million Overseas Citizens of India
(OClIs).?

The term “NRI” is merely indicative of an individual’s taxation-status and not his or
her political status. The term “OCI”, on the other hand, is indicative of the individual’s
political status. The term “PIO” is a term of colloquial usage and indicates neither taxa-
tion nor political status. Of these three categories of individuals, NRIs alone are citizens
of India. OCIs and PIOs are not (presently) citizens of India. In international law,
however “nationality” is the only term of any consequence. For purposes of inter-
national law, it is quite irrelevant that a State’s internal laws might distinguish
between different kinds of nationals - those who enjoy full political rights (citizens),
and those who do not enjoy full political rights (some category other than citizens).*
Legally, an individual may be a national of a State without possessing its citizenship.’
The failure to understand this distinction lies at the root of much of the confusion
that presently envelops this topic.

The Indian Supreme Court addressed the distinction between citizenship and nation-
ality in State Trading Corporation of India v The Commercial Tax Officer, Visakhapatnam
(1963), where Justice KC Das Gupta said that: “Nationality and citizenship are not iden-
tical; and it has been rightly said that while every citizen will be a national, every national is
not necessarily a citizen.”® Chief Justice BP Sinha stated:

all citizens are nationals of a particular State, but all nationals may not be citizens of the State.
In other words, citizens are those persons who have full political rights as distinguished from
nationals, who may not enjoy full political rights ...~

Justice M Hidayatullah held that:

... the words “national” and “citizen” are not interchangeable as has been sometimes sup-
posed® ... citizenship and nationality are not entirely similar concepts though the words
are sometimes used interchangeably owing to the fact that most citizens are also nationals
and vice versa.”

Justice J.C Shah agreed, saying that:

“Citizen” and “national” are frequently used as interchangeable terms, but the two terms are
not synonymous. Citizenship, in most societies, is the highest political status in the State, it is
employed to denote persons endowed with full political and civil rights ... Every citizen is a
national, but every national is not always a citizen.'’
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The framers of India’s Constitution never intended to enact a code of nationality law
within the Constitution itself. During the Constituent Assembly debates on Part II of
the Constitution (Citizenship), Alladi Krishnaswami Ayyar stated that,

The object of these articles is not to place before the House anything like a code of nationality
law ... Parliament has absolutely a free hand in enacting any law as to nationality or citizen-
ship suited to the conditions of our country."!

Much of the reason for the creation of confusion on this topic lies in the fact that the
Indian Parliament never enacted any nationality law subsequently.

Part IT of the Constitution simply identified the people who became citizens of India at
the commencement of the Constitution. Article 11 empowered the parliament to enact a
law to provide for the acquisition and termination of citizenship. The Citizenship Act,
1955 was introduced simply as an “Act to provide for the acquisition and determination
of Indian citizenship.”'* In its original form, this Act recognised only one category of
Indians - citizens. The category of individuals recognised as PIOs and OCIs was only
introduced many decades later. Following a government decision in 2015, the distinction
between PIOs (Persons of Indian Origin) and OCIs (Overseas Citizens of India) was abol-
ished. All PIO-cardholders became Overseas Citizens of India from 9 January 2015
onwards.'®> The term “Overseas Citizen” however, is misleading in the extreme, as India
does not have a dual citizenship regime. Article 9 of the Constitution expressly prohibits
an Indian citizen from acquiring the citizenship of another State. Section 7B of the Citizen-
ship Act, 1955 also specifically denies OCIs a number of fundamental, constitutional and
statutory rights that are available only to citizens and not OCIs."*

OClIs therefore, are clearly not Indian citizens. They are, however, Indian nationals. There
are 3 ways by which nationality is acquired/conferred by States: “descent/parentage (jus san-
guinis — law of the blood), birth on the territory (jus soli — law of the soil) or by way of natu-
ralisation (including jus domicili or long residence).”*® The International Court of Justice
further complicated the matter of determining nationality in the much criticised Nottebohm
Case where it introduced the “genuine connection” test.'® However, given that the Inter-
national Law Commission has chosen to reject this doctrine,!” this is of no pertinence herein.

A perusal of Section 7A of the Citizenship Act, 1955 shows that the provisions govern-
ing the grant of OCI status are in consonance with the relevant international laws in
respect of the grant of nationality. The grant of an OCI status largely veers towards citizen-
ship by jus sanguinis (descent/parentage). A State’s

own determination that an individual possesses its nationality is not lightly to be questioned.

It creates a very strong presumption both that the individual possesses the State’s nationality

as a matter of its internal law and that that nationality is to be acknowledged for international
18

purposes.

Given how even the foundational laws governing Indian citizenship itself have been
shifting from a j. soli conception to a j. sanguinis one," India’s determination of OCIs
as Indian nationals is, indeed, not to be “lightly questioned”.

Evolving perceptions about India’s overseas population

Nehruvian India “denied institutional links between the Indian State and overseas
Indians”. This was exemplified in India’s exhortation for its diaspora to “associate
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themselves as closely as possible with the interest of the country they have adopted.”*
Following India’s opening-up to the world on the back of its wide-ranging economic
reforms in the 1990s, this attitude started visibly transforming. Under the National
Democratic Alliance (NDA) government led by Shri Atal Bihari Vajpayee, the High-
Level Committee on the Indian Diaspora, in its report in December, 2001, endorsed
the need for India to grant dual citizenship (with appropriate safeguards) to certain
members of the Indian Diaspora.*' The passage of the Citizenship (Amendment) Bill,
2003, resulted in the grant of Overseas Indian Citizenship to PIOs from select
countries.”” The succeeding government — the Congress-led United Progressive Alliance,
created a dedicated Ministry of Overseas Indian Affairs in 2004 (subsequently merged
into the Ministry of External Affairs). The present Indian government, led by Shri Nar-
endra Modi, reaffirmed the importance of India’s overseas population to the nation with
its decision to abolish the PIO card scheme. From 2015 onwards, all PIO-card holders
were deemed to be OCIs.”

The remittances that India receives each year from this overseas population are well in
excess of both the foreign direct investment (FDI) and foreign aid received by it annually.
In 2016, India received some $2.7 billion in the form of official development assistance.**
In 2017, of the $1.43 trillion worth of global FDI, India received $39.9 billion,* ranking
11th globally.”® In the same year (2017), there were $613 billion>” worth of global remit-
tances. India was the world’s largest recipient, netting $69 billion,*® a figure that amounts
to 2.8% of India’s GDP.*” Such figures are very impressive considering that in 1990-91, the
sum received by India through remittances was a mere $2.1 billion.>® This increase has
been co-terminus with the dedicated and ever-increasing attention paid by the Indian
State to its overseas population, beginning in the 1990s. India has a come long way
from the past Nehruvian approach of active disassociation, to the present where Prime
Minister Narendra Modi has stated that the Indian government does not look at the
“colour of the passport but only the blood relationship.”’

The spectrum of state support

A government has three available choices to extend support to a distressed national
abroad: Consular Assistance, Diplomatic Protection and the “use of force”.

“Consular Assistance” is exercised by the State in a preventive manner (to prevent a
national from being subjected to internationally wrongful acts). Consular action is con-
cerned with visiting persons, finding lawyers and contacting the local authorities. What
Consular Assistance cannot do is intervene in the host State’s internal affairs or judicial
processes, nor does it entail giving formal legal advice or investigating a crime.”

“Diplomatic Protection” is essentially remedial (to remedy an internationally wrongtul
act that has already been committed).”” It has nothing to do with the protection of diplo-
mats. Rather, it is mainly concerned with protecting nationals who are not engaged in
official international business on behalf of the State.** Diplomatic Protection comprises
diplomatic action and other means of peaceful settlement. Diplomatic Action includes
protest, request for an inquiry or negotiations, etc. Other means of peaceful settlement
include negotiation, mediation and conciliation and arbitral and judicial settlement.>

The use of force for the protection of nationals requires the existence of three cumulat-
ive conditions. First, there must exist an imminent threat of injury to the nationals.



124 H. RAINA

Secondly, there must be a clear failure/inability of the territorial sovereign to protect them.
Thirdly, the intervening State’s actions must be strictly confined to protecting its nationals
against injury.>® Prior to the entry into force of the UN Charter in 1945, the use of force to
protect its nationals was an accepted part of a State’s right to exercise diplomatic protec-
tion under customary international law.”” Subsequently, it has been settled that the use of
force (something that is prohibited by Article 2 (4) of the UN Charter) in the exercise of
the right of diplomatic protection, is no longer permissible.”® However, whether or not a
State’s right to use force to protect its nationals still exists outside the field of diplomatic
protection, is not clear. This is because International Law neither authorises nor defini-
tively rules out protection of nationals.”

A right or a request

In Consular Assistance, consular officers act as per the Vienna Convention on Consular
Relations, under which it is the “individual” and not the State who is the titulaire of the
right.*® The right to seek consular assistance is not synonymous with the right to
obtain that assistance.*’ This means that a national cannot be denied access to his govern-
ment officials by the host country,* even as the host country is not obligated to accede to
every request of the national. India’s Ministry of External Affairs does acknowledge that
consular assistance can be provided to Indian nationals and to Overseas Citizens of
India (OCI). However, the MEA website qualifies this by stating that while efforts
would be made to provide the listed consular assistance, “it should not be assumed that
all kinds of assistance will be provided regardless of the circumstances”.*’

As opposed to consular assistance, which can be claimed as a matter of individual right,
diplomatic protection is a State prerogative and not an individual right.** The exercise of
diplomatic protection by a State is a purely discretionary power.*> Should an individual
feel that his rights are not adequately protected (by the host State exercising diplomatic
protection), he will have no remedy in international law.*® There exists no specific obli-
gation for a State to extend diplomatic protection to its nationals abroad. As stated by
the International Court of Justice,

The State must be viewed as the sole judge to decide whether its protection will be granted, to
what extent it is granted, and when it will cease. It retains in this respect a discretionary power
the exercise of which may be determined by considerations of a political or other nature,
unrelated to the particular case.”’

The most that a national could possibly demand of his protecting State is that the govern-
ment consider his request rationally.*® Municipal law, on the other hand, may well oblige a
State to protect its nationals abroad.*” The Ministry of External Affairs clearly stipulates
that it cannot guarantee the safety and security of Overseas Indians outside the scope of
local laws.”® As stated by India in the Sixth Committee of the UN General Assembly
(UNGA) (Legal), “Concern for the rights of the individual should not, however, be
stretched to the point where it was obligatory for the State of nationality to espouse the
claim in question despite political or other sensitivities.””"

In the current legal disposition, therefore, an individual can only request for, diplomatic
protection, but cannot claim it as a matter of right. Given this fact, an enquiry into whether
an individual can, as a matter of right, call upon the State of his nationality to use force to
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protect him is a redundant line of enquiry. In the absence of any municipal law obli-
gations, the answer can only be in the negative.

The use of force to protect/rescue nationals

Should a nation consent to another nation extricating individuals from within its territory,
this constitutes an “intervention by invitation”. This is a completely uncontroversial action
that requires no further comment. A situation where the host nation does not accord its
consent (or where the presence of consent is not clear) however, is a legal grey-area. As
noted by one scholar, “the question of the legality of forcible rescue operations remain dis-
puted today, while the possibility of evacuation of nationals without active combat engage-
ment remains unchallenged.”> It has been noted by many scholars that in recent decades
there has been a tendency to tolerate such interventions.”

At the outset, a nation may either take the position of the “restrictionists” or the
“counter-restrictionists”. Restrictionists consider the maintenance of international peace
and security to be the foremost goal of the United Nations. To this end, the United
Nations is understood to have a monopoly on the use of force. Consequently, self-
defence in case of an armed attack upon a State’s territory is understood to be the only
situation wherein a State may unilaterally use force.”* Counter-restrictionists point out
that the issue of the forcible protection of nationals has arisen before the United
Nations Security Council and the International Court of Justice on numerous occasions.>
However, not once, has either of these institutions averred the extinguishment of the right,
or even condemned as being illegal, a specific invocation of the right.”® There are four dis-
tinct positions in the counter-restrictionist approach, each affirming a State’s right to for-
cibly protect its nationals:>’

¢ The first position talks about the survival or revival of the pre-UN Charter customary
rule, which allowed a State to undertake the forcible rescue of its nationals abroad. This
approach believes that Article 51 of the UN Charter does not abridge the pre-existing
customary right of self-defence, which includes the protection of nationals.”® The
second sub-stream of this theory says that the restrictions on the right to self-
defence are reciprocal to the Charter’s promise of collective security. Therefore, if the
UN’s collective security system fails to live-up to its promise, customary law would
revive, enabling a State to protect its own nationals;”’

o The second position affirms the existence of a quantitative (the amount of force used)
and a qualitative dimension (the end for which force is used) within Article 2(4) of the
UN Charter. This position suggests that the use of force for protecting nationals does
not run afoul of Article 2(4), as it is qualitatively different from the kinds of use of force
that the UN Charter seeks to proscribe. Since the rescue of nationals from a danger that
the territorial State cannot or will not prevent, does not impair the “territorial integrity
or political independence” of that State, the forcible protection of nationals abroad is
not held to breach the Article 2(4) prohibition on the use of force.®® The decision of
the International Court of Justice in the Corfu Channel case has been interpreted as
a rejection of the position that Article 2(4) is subject to the “non-aggressive” use of
force. However, it has been acknowledged by the very same author that there are a
number of situations where the question of whether the legal threshold for the use of
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force has been breached is open to argument. Whether the uninvited presence of mili-
tary forces on foreign soil without actual fighting is tantamount to the use of force is one
such question.®

e The third position locates a State’s right to protect its nationals under the right to self-
defence in Article 51 of the UN Charter.®” Insofar as a State’s population is an essential/
constitutive element of the State (in the same manner as a State’s territory is), an armed
attack against the population can be argued to be akin to an attack on the State’s ter-
ritory.®* Whether an attack against some nationals abroad can be equated with an
attack against “the population” is, however, a contested claim.® This notwithstanding,
it is difficult to maintain that a State shall remain inactive even when the lives of its
nationals are threatened abroad.®® By linking a threat to a national abroad to the
concept of an armed attack, this approach recognises a State’s right to engage in a pro-
tective (though not a punitive) response when the lives of its nationals are threatened
abroad. Any such actions under Article 51 must additionally comply with the custom-
ary international law requirements of military necessity and proportionality.®”

There exists an argument that the omission of a reference to “attacks against
nationals abroad” from the UN General Assembly’s definition of “Aggression” indicates
that this is not a valid ground to exercise the right of self-defence. There are at least
three reasons why this argument is not conclusive in and of itself.*® First, Article 4
of the very same resolution indicates that the lists of acts enumerated in the resolution
are not exhaustive.” Second, Article 3(d) dispels the view that the concept of an armed
attack is confined to the territory of a State.”” Third, and as acknowledged in Article 6,
the definition in the resolution is only of “acts of aggression” as opposed to “armed
attacks”. Therefore, its utility in determining the scope of the right to self-defence is
valid only up to a certain point.”" That said, thus far, self-defence has been the preferred
legal ground relied upon by States that have sought to forcibly protect their nationals.”?

e The fourth approach contests the notion that the maintenance of peace and security is
the predominant purpose of the UN Charter. It posits that the protection of human
rights is an equally important goal of the UN Charter.”” Should the United Nations
Security Council fail to act and redress the violation of human rights, this approach pro-
poses that the right to forcibly protect nationals can be located in the Preamble, Articles
1, 55, and 56 of the UN Charter along with an ever-increasing corpus of human rights
law.”*

There is another possible position that a nation may subscribe to, one that is not
advanced by the Restrictionists or the Counter-Restrictionists. This position denies that
the use of force to rescue nationals conforms to international law or at least the right to
self-defence contained within international law. Nonetheless, it suggests that the use of
force to rescue nationals could be justified within the context of necessity, as a ground
for precluding wrongfulness. The use of force could then become legitimate and be a miti-
gating circumstance, which at least prevents the labelling of the State exercising force as an
aggressor.”

It is important to note that there are two overlapping but different situations that must
be considered when examining a nation’s stated position on this issue of using force to
protect nationals. The first one involves a situation where nationals are threatened by
internal unrest or an armed conflict.”® The legal position on this issue ranges from
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being permissive to having its exact contours under debate, but it is certainly not prohib-
ited. The second situation involves operations to rescue hostages. Presently, it is difficult to
maintain that States have a right to rescue hostages abroad.””

A consideration of the statements made by India on this particular issue reveals that
India has expressed its disapproval vis-a-vis the use of force to rescue hostages abroad
(at least insofar as such a right is traced from Article 51 of the UN Charter).”® On the
issue of using force to rescue its nationals due to internal unrest/armed conflict, India
can be located in the grouping of nations that have refrained from taking a side or expres-
sing their opinion on the issue.””

Protection of nationals or non-combatant evacuation operations

Much of the concern with the concept of Protection of Nationals flows from the abuse
of the doctrine over the years. Within the International Law Commission, only two del-
egates accepted the principle that the use of force in the exercise of diplomatic protec-
tion could constitute a form of self-defence. Many of the delegates who opposed the
doctrine of protection of nationals, did so on the ground that it had often used as a
pretext for intervening in the domestic affairs of other States.*” It must be appreciated,
however, that expressing discontent about the abuse of a doctrine is not the same as
denouncing the doctrine itself. In both, the International Law Commission and the
UNGA Sixth Committee (Legal), many States reserved their opinions, refrained from
taking sides and/or claimed that the issue lay outside the scope of the matter under
consideration.®!

In the past few decades, a number of countries have begun adopting specific guidelines
to address the conduct of “Non-Combatant Evacuation Operations” (NEO). Tom Ruys
has suggested that a switch in language from “the protection of nationals” to one of
“non-combatant evacuations” may help to overcome the present legal impasse. As Ruys
observes, the linking of the use of force to evacuation reduces the scope for abuse to a
far greater extent than the somewhat open-ended phrase “protection of nationals”.®*
The use of force in this context should flow from a recognition that armed force can be
employed only for the protection of nationals and not property. Further, there should
be an understanding that such an effort cannot be used to justify a prolonged or a
large-scale military presence.®

Ruys has parsed Canadian, French, Australian, British and American doctrinal publi-
cations to ascertain their position vis-a-vis the same.** Common to these doctrines is
the recognition that NEO may need to be conducted in three kinds of threat environments.
This classification is one that is also found in NATO doctrinal publications.®> The first
environment is a “Permissive” one, where host-State consent is expected to be available.
The second environment is an “Uncertain” one, while the third environment is a
“Hostile” environment. State consent may range from being dubious, to being irrelevant
or being absent. The Canadian doctrine recognises that such operations are defensive in
nature and need to be limited to evacuating nationals, as opposed to intervening in the
affairs of the host nation. The Australian doctrine recognises that there is presently no
consensus as to the admissibility of such (forcible) operations, even while it itself recog-
nises the right to engage in the forcible protection of its nationals. The UK, France and
the USA take a similar view.*®
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The issue of dual nationals

The question that arises in the case of dual nationals is whether or not a State can use force
to protect/rescue its nationals, if these nationals simultaneously also hold the nationality of
the State against whom force is being used to protect/rescue them. As previously men-
tioned, India’s failure to enact legislation regulating the issue of nationality is at the
root cause of much of the prevailing confusion. In the Constituent Assembly debates,
Alladi Krishnaswami Ayyar had stated that,

The problem of double nationality is one of the most difficult questions which international
jurists have to face. All that we can provide for is a kind of citizenship. We cannot try to
remove all the complications that will arise out of the problem either of statelessness or
double nationality.®”

Dual nationality is not prohibited by international law.*® It may arise “as a result of the
parallel operation of the principles of jus soli and jus sanguinis or of the conferment of
nationality by naturalization or any other manner ... which does not result in the renun-
ciation of a prior nationality.”® Article 4 of the 1930 Hague Convention on “Certain
Questions relating to the Conflict of Nationality Laws” declares that, “A State may not
afford diplomatic protection to one of its nationals against a State whose nationality
such person also possesses.” In 1949, the IC] noted that the ordinary State practice was
to “not exercise protection on behalf of one of its nationals against a State which
regards him as its own national.”*

In 2000, the Indian delegation in the UNGA Sixth Committee (Legal) stated that “the
State’s right to espouse the claims of its national should not be open to question, as long as
the nationality granted had the proper basis, such as birth, descent or naturalization.”*
The Indian delegation believed that

as long as the individual concerned had suffered injury within the territory of the State of
which he or she was a national, there was no scope for the exercise of diplomatic protection
by any State, including the State of dominant or effective nationality. Any problems suffered
by individuals in that regard were the natural consequences of the benefits which they would
otherwise enjoy from holding dual or multiple nationality.”*

In 2006, however, the International Law Commission took a more nuanced position
when it held that “A State of nationality may not exercise diplomatic protection in
respect of a person against a State of which that person is also a national unless the
nationality of the former State is predominant ... ”> This principle of “predominant
nationality” defines the circumstances in which a State may extend diplomatic protection
to its nationals when they also possess the nationality of the State against whom the right
of diplomatic protection is being invoked.”* Clarity is certainly required as to what
exactly constitutes these circumstances. However, given that the use of force is no
longer held to be a part of a State’s right to exercise diplomatic protection, this is not
the most critical issue requiring clarity. The most important issue then becomes
whether or not the rule of predominant nationality will also apply to the law governing
the use of force, given that it entails executive action, as opposed to the law of diplomatic
protection, which only entails a claim. This issue remains unsettled in international

law.”®
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The rights of citizens versus the rights of nationals

Would a citizen stand on a different footing from a national during the conduct of NEO?
This is an important question as, given the limited space onboard a ship/aircraft, there
may be a need to prioritise between the two in the course of evacuation operations.

The Delhi High Court has held that: “the gaining of the status of an OCI ... does not
guarantee parity of treatment with Indian passport holders.””® The provisions governing
OCIs have received a statutory status’” and this provision itself can be traced to Article 11
of the Constitution. However, the rights that are conferred on OCIs depend entirely upon
the policy of the Government of India. Section 7B of the Citizenship Act, 1955, states
clearly that an overseas citizen is entitled to only such rights as the central government
may specify [other than the rights specifically not made available to them by Section 7B
@)1

A perusal of the relevant central laws”® made by the Ministry of Home Affairs” and the
(then) Ministry of Overseas Indian Affairs (now subsumed under the Ministry of External
Affairs)'% makes clear that OCIs have parity with NRIs in respect of all facilities available
to them in the economic, financial and educational fields except in matters relating to the
acquisition of agricultural or plantation properties. OCIs also have rights at par with
Indian citizens with respect to pursuing certain professions, adoptions, domestic air-
fares, entry to national monuments, historical sites, museums, national parks, wildlife
sanctuaries, etc. Government policy, as it stands today, treats OClIs differently from
Indian citizens based upon an intelligible differentia.'®" Indian courts have clearly ruled
that “it is not enough to show that the person is an Indian ‘national’. Absent an explicit
recognition of such status in law, a ‘national’ may not per se be entitled to the same treat-
ment as a ‘citizen’.”'%?

In a case before the Delhi High Court in 2018, Justice Vibhu Bakhru held that:

In terms of Section 7B (1) of the Citizenship Act, 1955, all rights other than those specified in
sub-section (2) of the said Section are available to an OCI card holder. Although Article 16 of
the Constitution of India is specified in Section 7B(2) of the Act, Articles 14 and 19 are not
included. Thus, prima facie, the rights under Articles 14 and 19 of the Constitution of India
which %?)Sguaranteed to the Citizen of India also appear to be extended to an OCI card
holder.

What must not be forgotten however, is that given the absence of any obligations placed
on the Indian State by domestic law to use force to protect or rescue even its citizens, the
question of prioritising between its citizens and its nationals is, presently, a moot question.
Nevertheless, this question does require clarity, as an answer to the same is still germane
for purposes of public policy, perception management, morality, ethics and, in the future
(possibly), the law itself.

Recommendations

The use of force to protect nationals has historically been a part of the State’s right to exer-
cise diplomatic protection in respect of its nationals. Over the course of the nineteenth and
the early twentieth century, the doctrine of diplomatic protection itself acquired a poor
name owing to its frequent abuse by powerful States against weaker States. This situation
has completely changed today. Developing States make use of the law of Diplomatic
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Protection against each other. Sometimes, even powerful States end-up being the defend-
ing States.'** There is still little consensus amongst experts about whether or not the use of
force to protect nationals furthers the purposes of the United Nations.'”> However, the
contemporary international environment has been increasingly characterised by a ten-
dency to accept or at least tolerate the forcible protection of nationals.'*®

Given the sheer scale and dispersion of the overseas Indian population, there is little
doubt that the need to protect or rescue Indians will arise in the future.

There is a pressing need for legal clarity in relation to the acquisition, determination
and termination of Indian nationality, particularly in cases of dual nationality. The use
of a variety of terms (citizens, nationals, OCI, PIO, NRI, passport holders) has generated
immense confusion about who exactly is entitled to the protection of the Indian State.
There is a lack of uniformity across different ministries of the Government of India
with respect to the usage of these terms. This requires correction.

Indian policymakers need to decide whether India would be willing to forcibly protect
its nationals/evacuate non-combatants should the relevant criterion as ascertained by
India/international law be satisfied. If the answer is a “no”, then there is no further con-
sideration required. If, however, the answer is a “yes”, then India needs to determine what
the criteria for engaging in the forcible protection/evacuation of its nationals are. As
demonstrated previously, there has been a clear and unambiguous shift in the language
employed by India’s political leadership at the highest of levels. Modern India no
longer endorses the Nehruvian approach of active disassociation.

The earlier examination, in this paper, of India’s legal views on this issue makes it
clear that India has not clarified its stand on this issue. India would then need to deter-
mine which of the counter-restrictionist views it endorses, prior to commencing efforts
aimed at shaping the international legal discourse. This would enable the generation of a
meaningful consensus around norms that may eventually become future law (lex
ferenda).

The terminology used as part of such an effort would also matter. The term “protection
of nationals” comes with a historical baggage which may make the achievement of consen-
sus much more nebulous. If the language of NEO were to provide a more stable point of
departure for efforts to shape the international narrative, then it must be adopted.
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