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Sovereignty issues in the South China Sea: The Republic of the
Philippines vs The People’s Republic of China
Rakshit Mohan and Aditya Laxman Jakki

Willy Brandt School of Public Policy, University of Erfurt, Erfurt, Germany

ABSTRACT
Sovereignty in the maritime domain is governed by the international
laws and conventions, particularly the United Nations Convention
on the Law of the Sea (UNCLOS). Maritime sovereignty is deeply
contested and the view on it is diverse. While the idea of continental
sovereignty got cemented over time, the concept of maritime
territorial sovereignty remained fragile until the conclusion of
UNCLOS negotiations in 1982. Although China was a part of the
negotiating process and has ratified the Convention, its actions in
the South China Sea (SCS) have frequently contravened with the
UNCLOS. This paper argues, by employing the principles of
sovereignty theory, that even though China has discarded the
Permanent Court of Arbitration’s (PCA) ruling in the case of The
Republic of the Philippines vs The People’s Republic of China, the
ruling has set up a clear precedent, which shall be a cornerstone
for future references on sovereignty issues in the maritime domain.
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Scholars of political theory, political philosophy, international relations and law have dis-
cussed the questions of sovereignty at length and in nuance. Historically, the notion of
sovereignty was brought to light by the Peace of Westphalia signed in 1648 and evolved
through the post-World Wars period.1 As a result, there has been limited scholarly agree-
ment on any universal understanding of sovereignty and what it entails. However, despite
the lack of consensus, scholars have been successful in charting out the broader contours
of sovereignty. It is broadly defined as the right of the states to conduct its affairs within its
own defined territorial boundaries with full autonomy. According to the Stanford Ency-
clopedia of Philosophy, the sovereignty of a state is its “supreme authority within a terri-
tory”.2 The absolutist definitions of sovereignty have been a subject of criticism in the
works of scholars like Jacques Maritain and Bertrand de Jouvenel who seek to redefine
the notion by incorporating ideas of human rights and by affording higher prominence
to international law within the theoretical paradigm of sovereignty. This essay, therefore,
endeavours to bring to light the major discussions in political theory on the concept of
sovereignty.

Despite the veracity of opinion on sovereignty, territoriality remains one of its core and
fundamental characteristics. Sovereign claims by more than one nation over disputed
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territories has been a daunting question for political philosophy and international law as
such claims put to scrutiny the idea of absolute sovereignty and its practical applicability in
the international context. In the contemporary world, in what has been called by scholars
of international relations as the Indo-Pacific region, there are several unanswered ques-
tions of sovereignty revolving around territorial disputes in the South China Sea (SCS).
This paper strives to look into the questions of sovereignty in the SCS through a case
study of The Republic of the Philippines vs The People’s Republic of China, hereinafter
referred to as “The Philippines vs China”.

The case of The Philippines vs China needs to be seen in the light of broader territorial
disputes in the SCS. A basic understanding of demarcation of EEZ3 and territorial waters4

under UNCLOS is a prerequisite for discussing the case. Such disputes often arise due to
conflicting claims of territorial sovereignty over a region. At the root of the dispute lies the
nine-dash line of the Chinese, a pictorial representation, which can be found in Figure 1.
The Chinese government’s posturing asserts that the maritime territories demarcated by
the nine-dash line in the SCS belongs to China and China can, as a result, exercise sover-
eignty over the entire maritime region. However, such a demarcation infringes upon the
rights of other neighbouring countries such as Taiwan, Malaysia, the Philippines and
Vietnam to operate and navigate freely in the high seas of the region. The nine-dash
line, therefore, is in contravention with the United Nations Convention on the Laws of
the Sea (UNCLOS). According to Brookings Institution,

under the… (UNCLOS), negotiated in the 1970s and 1980s, countries can claim exclusive
rights to the fish and mineral resources within Exclusive Economic Zones, which can
extend 200 nautical miles from a continental shoreline or around islands that can support
habitation.5

The case study of The Philippines vs China must be understood under the above-men-
tioned backdrop. A pictorial representation of the overlapping claims over Exclusive Econ-
omic Zone (EEZ) and Continental Shelf can be found in Figures 2 and 3 respectively. The
Government of the Philippines, aggrieved by the aggressive and assertive posturing of
China in the SCS, sought to seek arbitration in the Permanent Court of Arbitration
(PCA). The Philippines sought arbitration on 15 key aspects of the case. The aspects
can be broadly categorised under four heads. First, the Philippines sought a ruling on
the source of rights of parties in the SCS and the impact of UNCLOS on the same.

Figure 1. Nine-dash line. Source: Asia Maritime Transparency Initiative.
Notes: “The Arbitration Outcome Mapped”, Asia Maritime Transparency Initiative, at https://amti.csis.org/arbitration-map/
(Accessed January 9, 2020).
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Second, the Philippines also sought a ruling on the technical aspects of marine features
such as the high tide or low tide features. Third, the Philippines asked whether the
Chinese violated the sovereign rights of the Philippines and if it was in contravention
to the UNCLOS. Fourth, the Philippines asked whether land reclamation and creation
of artificial features by China were tantamount to the unlawful aggravation of the
dispute. It is important to note that the case was unilaterally initiated by the Philippines
because the Chinese believed that PCA had no jurisdiction over the case under the pro-
visions of UNCLOS.

The case study of The Philippines vs China was chosen for the aforementioned reasons.
First, the case is of vital importance because it demonstrates that international law is
binding and can be exercised by a weaker party in a dispute, like the Philippines, to
obtain a ruling on a bigger party, like China. International law, in most cases, brings
order to what realists believe to be an anarchic global order. In a world governed by

Figure 3. Overlapping claims over continental shelf. Source: Asia Maritime Transparency Initiative.
Notes: “Maritime Claims of the Indo-Pacific”, Asia Maritime Transparency Initiative, at https://amti.csis.org/maritime-claims-map/
(Accessed January 9, 2020).

Figure 2. Overlapping claim over EEZ. Source: Asia Maritime Transparency Initiative.
Notes: “Maritime Claims of the Indo-Pacific”, Asia Maritime Transparency Initiative, at https://amti.csis.org/maritime-claims-
map/ (Accessed January 9, 2020).
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international law, despite the lack of a world government, the parties that choose to dis-
respect the law shall do so at their own normative cost and moral burden. The PCA ruled
in favour of the Philippines and set a precedent that claims of sovereign rights and juris-
diction would not be entertained if such claims were made in contravention to inter-
national laws and conventions. Thus, this ruling brings to the fore the legally fragile
and untenable position of China concerning its claims of historical sovereignty over the
SCS. China’s non-compliance only adds to its normative costs vis-a-vis international
standing. China’s non-compliance in the SCS offers a stark contrast with a case of mari-
time boundary dispute wherein the circumstances of the dispute were similar but the res-
olution of disputes by parties was in adherence to the international law. In the case of a
dispute between Bangladesh and India over maritime territory and EEZs in the Bay of
Bengal, Bangladesh took India to a UN tribunal under UNCLOS on October 8, 2009.
The issue of arbitration encompassed issues such as “the location of land boundary ter-
minus, delimitation of the territorial sea, exclusive economic zone, and the continental
shelf within and beyond 200 nautical miles”.6 After five years of hearing, the tribunal
delivered a judgement awarding “nearly four-fifths of an area sprawling 25,000 sq km
(9700 sq miles) in the Bay of Bengal”7 to Bangladesh. Although India lost the case, it
gracefully accepted the verdict. The Ministry of External Affairs issued a statement
accepting the verdict stating, “The settlement of the maritime boundary will further
enhance mutual understanding and goodwill between India and Bangladesh by bringing
to closure a long-pending issue”.8 Bangladesh, commending India’s act said, “We
commend India for its willingness to resolve this matter peacefully by legal means
and for its acceptance of the tribunal’s judgment”.9 The outcome of the case between
India and Bangladesh is significant and has been highlighted along with the case
between China and the Philippines owing to the similarities between the two cases.
In both cases, a power that is decisively superior to the power filing the case lost the
case on the merits of international law. However, while India gracefully accepted the
verdict in concurrence with the UNCLOS, China dismissed the judgement of the inter-
national tribunal.

Second, the case is of utmost importance as it charts the future course of action con-
cerning freedom of navigation in the Indo-Pacific. It creates a legal precedent that
needs to be followed to ensure free and open oceans.

This paper, therefore, explores the contours of sovereignty in the SCS with a special
focus on the case of The Philippines vs China. This essay shall, first of all, bring to light
the major discussions in political theory on the concept of sovereignty. Thereafter, the
paper delves into the case study of the case and explores the position of the Philippines
and China concerning it. Finally, the paper discusses the rulings of the court itself on
the case and deduces the implications of the ruling on the sovereign rights of the Philip-
pines, in particular, and of parties in the SCS, in general.

The sovereignty debate in political theory

Sovereignty has been a centrepiece of the international relations and domestic political
structures across the world over the centuries. It is derived from a French term, souverai-
neté, which means “to be the equivalent of supreme power”.10 Sovereignty lies at the root
of contemporary political – and legal apparatus. The concept has existed for a very long
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time, deriving authority, inter alia, from divine rights, hereditary rights, sacred books, and
ethnicity. However, the systemic philosophical understanding of the concept started devel-
oping in medieval Europe somewhere around the early sixteenth century. Medieval
Europe had turbulent geography with many small feudal lords and few kingdoms like
Britain and France with limited powers. Most of the power in Europe was vested with
two institutions: The Catholic Church based in Rome and the Holy Roman Empire –
which included parts of today’s Italy, France, Netherlands and Belgium.11 However, in
the sixteenth century, two distinct and very significant historical events took place –
one in France and the other in the Holy Roman Empire.

On the one hand, French Philosopher Jean Bodin “used the new concept of sovereignty
to bolster the power of the French king over rebellious feudal lords, facilitating the tran-
sition from feudalism to nationalism”.12 Bodin believed that sovereignty must rest with an
individual.13 On the other hand, Martin Luther challenged the authority of the Catholic
Church and led the Protestant Reformation. Luther believed that

under God’s authority, two orders with two forms of government existed. ‘The realm of the
spirit’ was the order in which Christ was related to the soul of the believer. The realm of the
world was the order of secular society, where civil authorities ran governmental institutions
through law and coercion. Both realms furthered the good of believers, but in different senses;
they were to be separately organized (sic).14

Though Luther and other protestant reformers never discussed sovereignty directly, their
contribution in reinterpreting the role of the church has greatly contributed to decoupling
religion from the state in Europe over the period. Over the decades, these events were fol-
lowed by the Peace of Augsburg in 155515 and the Thirty Years’War16, which ended with
the Peace of Westphalia in 1648. One of the results of the agreement was that “states
emerged as virtually the sole form of substantive constitutional authority in Europe,
their authority no longer seriously challenged by the Holy Roman Empire”.17 (Philpott
2016).

As mentioned earlier, sovereignty can be defined as “supreme authority within a terri-
tory”. “The people’s acknowledgement of central governing authority within a specified
geographical territory, combined with the recognition of its status by other states,
confers on the state its sovereignty” is a broader definition.18 These definitions talk
about the authority and the territory, which are two main pillars of sovereignty. There
must exist an individual or an institution that can be termed as a sovereign to exercise
the authority within a defined territory. In the modern era, the state is considered as an
indisputable sovereign responsible for all the functions within the geographical border.
Therefore, Chris Brown and Kirsten Ainley write,

The state is a territorial-based political unit characterized (sic) by a central decision-making
and enforcement machinery… the state is legally ‘sovereign’ in the sense that it recognizes
(sic) neither an external superior, nor an internal equal; and the state exists in a world com-
posed of other, similarly characterized (sic), territorial, sovereign political units.19

This understanding of the state emanates from the Peace of Westphalia, which mentions
that

all states were sovereign, meaning that they laid claims to the exclusive right to rule their own
territories and to act, in relation to other states, as they themselves saw fit. All states were
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formally equal and they had the same rights and obligations. Taken together, the states inter-
acted with each other in a system in which there was no overarching power. Sovereignty and
formal equality led to the problem of anarchy.20

Though the concept of nation-state cemented across theWest over the centuries and even-
tually, across the globe, as most of the world was colonised by western countries, the idea
remained vague until it was clearly defined in the Montevideo Convention on the Rights
and Duties of the State, 1933. Article 1 of the Convention stipulates that the state has the
following four qualifications: “defined territory”, “a permanent population”, “an effective
government” and “the capacity to enter into relations with other states”.21 While the state
was defined as per international law during the Montevideo convention, the role of the
state in international relations became clear only after the end of the Second World
War, that is, after the formation of the United Nations (UN). One of the principles
under Article 2 of the UN Charter states, “The Organization (sic) is based on the principle
of the sovereign equality of all its Members”.22 Clarifying the role of the state, Griffiths
et al. write that the sovereign equality mentioned in the UN charter consists of the follow-
ing elements: 23

1. “States are legally equal”.
2. “Every state enjoys the rights inherent in full sovereignty”.
3. “Every state is obligated to respect the fact of the legal entity of other states”.
4. “The territorial integrity and political independence of a state are inviolable”.
5. “Each state has the right to freely choose and develop its own political, social, econ-

omic, and cultural systems”.
6. “Each state is obligated to carry out its international obligations fully and conscien-

tiously and to live in peace with other states”.

The description of the state’s role given by Griffiths et al. can be termed as External
Sovereignty – the role of the state concerning other states and international actors. The
dominant strategic thoughts like Realism and Liberalism also place the state as the
main actor in the field of international relations. There is another aspect of sovereignty
known as Internal Sovereignty, which Andrew Heywood defines as, “The notion of a
supreme power/authority within the state, located in a body that makes decisions that
are binding on all citizens, groups and institutions within the state’s territorial
borders”.24 These two aspects are not mutually exclusive. While the initial elements of
sovereignty in the early modern era were mostly related to External Sovereignty, philoso-
phers also contributed to strengthening the understanding of Internal Sovereignty through
the notion of popular sovereignty. Popular sovereignty deals with the relationship between
the state and the citizens, where the legitimacy of the state in the eyes of the people is at the
decisive characteristic feature.

Thomas Hobbes was the first philosopher to discuss the ruler’s legitimacy in his book,
Leviathan, and interestingly, he wrote it in 1651, three years after the end of the Thirty
Years’ War. Building upon Bodin’s arguments, in Leviathan, Thomas Hobbes sourced
the monarch’s legitimacy in the form a social contract, which is derived from a thought
experiment, State of Nature. Hence, Hobbes argued that people, in return for protection,
legitimately handed over some freedom to the monarch. However, similar to “Bodin’s

20 R. MOHAN AND A. L. JAKKI



sovereign, Hobbes’ Leviathan was above the law, a mortal god unbound by any consti-
tution or contractual obligations with any external party”.25 While Hobbes was still
trying to justify the absolute authority of the ruler, philosophers like John Locke, Jean-
Jacques Rousseau later formulated the scenarios – using thought experiments akin to
Hobbes – in which the state’s powers can be limited. These scenarios radically changed
the perceptions of the state among the masses, who started demanding the rights they
deserved. Constitutional monarchy in the United Kingdom, the world’s first-ever consti-
tutional democracy in the United States (US), French Revolutions and many such signifi-
cant historical events were results of the philosophical contributions of popular
sovereignty.

A key point to be noted is that the idea of popular sovereignty revolves less around the
political system of a country and more around the legitimacy of the central authority.
“Sovereignty flows from the recognition of the legitimacy of some central governing
power and not the acceptance of the moral or legal validity of the acts carried out by
the central authority”.26 While in the case of democracies it is easy to recognise legitimacy,
it is difficult to do so for other forms of political systems. Since the end of the cold war, the
UN Security Council of the unipolar world is accused of having undermined the sovereign
status of several non-democratic nations, especially with weak state capacities, in the name
of Humanitarian Intervention, or Responsibility to Protect.

For the past many decades, the absolutist notion of the state’s sovereignty is getting
diluted as nations have been entering international agreements where they are legally man-
dated to oblige with the agreed terms. There also exists a radically unique case, the European
Union, where nation-states with diluted sovereignty co-exist within a supranational state.
However, it can be argued that the states are still completely sovereign as the decision to
concede sovereignty on trade or monetary policy still rests on the nation-state. However,
in the cases of humanitarian interventions, the answer to questions of sovereignty
becomes more complicated. Arguing about humanitarian intervention, Brown and Ainley
write that “Its emergence can be linked to the increasing strength of the human rights
regime, particularly the regime’s conception of legitimate state sovereignty as flowing
from the rights of individuals”.27 While Brown and Ainley have driven home a valid
point, the interaction of international law and geopolitics of nation-states poses questions
on how the notions of sovereignty and sovereign rights and jurisdictionmay shape in future.

Mentioned above is a limited literature review about the notion of sovereignty since an
exhaustive review is beyond the scope of this paper’s concern. This paper discusses issues
such as historical evolution of sovereignty, popular sovereignty, external sovereignty,
internal sovereignty and violation of international norms for the holistic understanding
of the concept. However, in further discussions, this paper would limit its arguments to
a violation of international convention and norms concerning external sovereignty. The
arguments would be made referring to the case between China and the Philippines in
the Permanent Court of Arbitration (PCA) where the latter petitioned against the
former for violating UNCLOS in SCS.

It is in the given context that this paper views China’s aggression in the SCS through a
lens of sovereignty. China has territorial disputes with most of its neighbours. It has even
fought a full-scale war with India in 1962. From the mid-2000s, when China’s clout in the
world began expanding, China’s behaviour has worried many of its neighbours, especially
the maritime ones. Several countries have expressed concerns over violations of sovereign
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rights and jurisdiction, and sometimes even territorial sovereignty, as bestowed upon the
sovereign nations by UNCLOS. China’s ambitions stem from two sources: the objective to
establish global dominance through projects such as BRI on the back of already achieved
decades of economic growth; and, claims of historical sovereignty over territories, which it
says were part of the nation’s past kingdoms. China’s cost of violating sovereignty in SCS
has decreased with an increase in its international power. China has prioritised self-inter-
est over international law, norms and conventions, which is in line with realist under-
standing of global politics.

Furthermore, the very concept of international law is differently interpreted in China,
which is a Marxist-Leninist state. According to Tim Rühlig, China’s understanding of law
constitutes a functionalist approach, that is, laws for the Chinese are a means to achieve an
end.28 Compliance with the law becomes a matter of cost–benefit analysis, and the Chinese
acquiesce to following international law if it contradicts their cost–benefit calculus.29 Thus,
the Chinese conception of international law comes at loggerheads with the liberal con-
ception of international law, which is based on norms and normative values. Although
China alludes and refers to international law, it takes a functionalist view of the law.
Accordingly, the Chinese view of the SCS issue is shaped by its warped view of inter-
national law and conventions.

Assessing how the Chinese deal with international law when their self-interest is at
stake is important. This paper shall, therefore, look at the Chinese position in the case
in light of the factors mentioned above.

Position of the People’s Republic of China

Based only on the official documents of China – namely (a) Declaration of the Govern-
ment of the People’s Republic of China on China’s Territorial Sea, 1958, (b) Law on the
Territorial Sea and the Contiguous Zone, 1992, (c) Declaration of the Government of
the People’s Republic of China on the Baselines of the Territorial Sea, 1996, and (d)
Law on the Exclusive Economic Zone and the Continental Shelf, 1998 – it is difficult to
find a clear enunciation of the Chinese claim in the SCS. The official Chinese position
about its claim is abstruse and vague. Beijing has not only obscured the nature and
scope of its claim in the SCS but also provided no clarity about its interpretation of the
nine-dash line.

However, enough signalling has been done by China through official cartography to
stake claims in the territory marked by the nine-dash line. According to official carto-
graphic maps of China, the area under the nine-dash line is demarcated as the sovereign
territorial boundary of China. The first version of such a map was released in 1948 and has
been used since then. Before 1953, when two dashes near the Gulf of Tonkin were
removed, it was effectively an eleven-dash line. According to Note Verbale CML/17/
2009, submitted by the Permanent Mission of The People’s Republic of China to
United Nations (UN) Secretary-General, “China has indisputable sovereignty over the
islands in the SCS and the adjacent waters, and enjoys sovereign rights and jurisdiction
over the relevant waters as well as the seabed and subsoil thereof”.30 Vietnam, Malaysia,
the Philippines and Indonesia took exception to such a submission. Though this paper
provides a detailed explanation of the Philippines’ position in the next section, it
suffices to say for now that the Philippines took exception to CML/17/2009 by submitting
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Note Verbale No. 000228 (UNCLCS 2011a).31 Thereafter, China released CML/8/2011,
which reaffirmed the position stated in CML/17/2009 and added that “China’s sovereignty
and related rights and jurisdiction in the SCS are supported by abundant historical and
legal evidence. The contents of the Note Verbale No 000228 of the Republic of the Philip-
pines are totally unacceptable to the Chinese Government”.32

The Chinese, therefore, claim sovereignty over the islands of the SCS based on historical
rights and argues that its territorial sovereignty over the region is historical. China has
consistently maintained this position. For example, in 2015, when the tribunal issued
an Award on Jurisdiction, Ministry of Foreign Affairs of China pointed out that the arbi-
tration was unilaterally initiated by the Philippines and reasserted that

China has indisputable sovereignty over the South China Sea Islands and the adjacent waters.
China’s sovereignty and relevant rights in the South China Sea, formed in the long historical
course, are upheld by successive Chinese governments, reaffirmed by China’s domestic laws
on many occasions, and protected under international law including the…UNCLOS. (State-
ment of the Ministry of Foreign Affairs of the People’s Republic of China 2015)33

The content of the above-mentioned documents reaffirms China’s position, albeit legally
vague, on the nine-dash line and its claims over islands in the SCS. China, however, did
not send a representative to represent its case in front of the tribunal. Hence, claims
made in official documents, statements and laws have been represented by this paper as
official Chinese claims. Chinese non-participation in the affairs of the tribunal was due
to Beijing’s belief that the tribunal lacked jurisdiction in the matter.

This paper shall now delve into the Philippines’ position in detail since the Philippines
initiated the proceedings under UNCLOS.

Position of the Republic of the Philippines

The Philippines has remained very clear in articulating its position concerning Chinese
claim in the SCS. Manila has asserted, based on a close reading of Chinese statements, that

the most logical way to construe China’s language is as an assertion of sovereignty over the
islands of the South China Sea and their ‘adjacent waters’, or territorial seas; and a claim of
sovereign rights and jurisdiction – short of sovereignty – in the waters that lie between the
territorial seas claimed by China and the nine-dash line. (The Republic of the Philippines
vs. The People’s Republic of China 2016, 79)34

The distinction made between sovereignty, on the one hand, and sovereign rights and jur-
isdiction, on the other is important for this paper. Claims of sovereign rights and jurisdic-
tion over the region that falls within the nine-dash line mean that the party claims full
rights over the maritime resources in the region. Claims of sovereignty mean that over-
head flights and shipping vessels of other nations would have to take prior permission
from China to have rights to passage through the region. Sovereignty is a super-set of
sovereign rights and jurisdiction. The Chinese have consistently claimed sovereignty
over the islands of the SCS and sovereign rights and jurisdiction over the region
marked by the nine-dash line. As a result, the Chinese have blocked oil explorations,
fishing and other forms of resource extractions by other sovereigns but has not yet hin-
dered the passage of overhead flights and shipping vessels. Manila’s position is that
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China never exercised full sovereignty over the islands of the SCS and, therefore, its claims
about exercising historic rights over the islands is baseless. Furthermore, Manila states that
even if one assumes that the Chinese did exercise historical sovereign rights over the
islands of the SCS, such rights were rendered null and void the moment Beijing signed
accession to UNCLOS.

Thereafter, the Philippines debunks the Chinese claims of historical rights. Manila’s
legal argument provides, keeping in mind the legal distinction between sovereignty and
sovereign rights and jurisdiction, that China cannot claim an exception under Article
298 of UNCLOS35 (pertaining to optional exceptions to applicability of section 2 of
part XV of UNCLOS) because China claims only sovereign rights and jurisdiction in
the area demarcated by the nine-dash line and not sovereignty. Hence, the exception
given under provisions of Article 298 for “historic bays and titles”36 is not applicable. Fur-
thermore, assuming that the Chinese claims were to a historic title, provisions of Article
298 would still not be applicable because the provisions hold only for disputes concerning
the delimitation of boundaries and not for disputes over status itself.

Based on the above-mentioned articulated position, Manila has called upon the inter-
national tribunal set up under the auspices of UNCLOS to provide a ruling on fifteen
crucial points. The Philippines petitions the following. First, China is entitled to only as
much territorial sovereignty and Exclusive Economic Zone (EEZ) as is provided by the
UNCLOS. Second, Chinese claim of historic rights over the region outlined by the
nine-dash line is without lawful effect and in contravention to the UNCLOS. Third, Scar-
borough Shoal cannot be used as a benchmark to demarcate rights over EEZ and conti-
nental shelf. Fourth, Mischief Reef, Second Thomas Shoal, and Subi Reef, similarly,
cannot be used as a benchmark to demarcate rights over EEZ and continental shelf
since they are low-tide elevations. Fifth, Mischief Reef and Second Thomas Shoal, there-
fore, belong to the EEZ of the Philippines under UNCLOS. Sixth, Gaven Reef and McKen-
nan Reef (including Hughes Reef) cannot be used as a benchmark to demarcate rights over
EEZ and continental shelf since they are low-tide elevations. However, the low-water line
of these reefs may determine the territorial sea of Namyit Island and Sin Cowe Island.
Seventh, Johnson Reef, Cuarteron Reef and Fiery Cross Reef cannot be used as a bench-
mark to demarcate rights over EEZ. Eighth, Chinese interventions in SCS are unlawfully
infringing on the sovereign rights of the Philippines over its EEZ and continental shelves.
Ninth, Beijing has failed to respect the EEZ of the Philippines by failing to prevent its
vessels from exploring resources in the region. Tenth, Chinese intervention against Philip-
pine fishermen at Scarborough Shoal is unlawful. It also affects the livelihoods of the
fishermen. Eleventh, China has failed to comply with UNCLOS concerning the preser-
vation of marine ecosystem at Scarborough Shoal, Second Thomas Shoal, Cuarteron
Reef, Fiery Cross Reef, Gaven Reef, Johnson Reef, Hughes Reef and Subi Reef. Twelfth,
construction activities undertaken in the Mischief Reef are tantamount to unlawful appro-
priation, and in contravention to the UNCLOS provisions on the safety of the marine eco-
system and artificial islands, installations and structures. Thirteenth, activities of Chinese
law enforcement agencies threaten the safety of the Philippine fishermen at Scarborough
Shoal and are in contravention to UNCLOS. Fourteenth, the Chinese have unlawfully
aggravated the dispute by infringing upon rights to freedom of navigation, by undertaking
artificial reclamation activities at Mischief Reef, Cuarteron Reef, Fiery Cross Reef, Gaven
Reef, Johnson Reef, Hughes Reef and Subi Reef, and by interfering with the supply
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requirements of Philippine military personnel at Second Thomas Shoal. Finally, Manila
petitioned that the Chinese should exercise their freedoms only in compliance with
UNCLOS and not beyond that.

Tribunal’s jurisdiction on the case

Having faced non-participation of China on the grounds that the tribunal lacked jurisdic-
tion on the issues raised by the Philippines, the tribunal considered the legal aspect of
Chinese claim about the lack of jurisdiction on the issue. The tribunal has meticulously
commented upon the legal aspects of its jurisdiction both in the Award on Jurisdiction,
2015 and in the final judgement, 2016.37

First, the tribunal categorically emphasised that it had been duly convened under the
provisions of Annex VII of UNCLOS.38 Given that both China and the Philippines are
party to the Convention, Chinese non-participation did not mean that the Philippines
could not seek a ruling on the case. The tribunal stated that provisions for convening
a tribunal in absence of one party exists under Annex VII of UNCLOS and that such
a process, in no way, was in contravention to the Convention. Second, the tribunal
rejected Chinese claims that since the case revolved around territorial sovereignty over
islands in the SCS, the tribunal lacked jurisdiction. The tribunal conceded that as far
as the issue of sovereignty over the islands is concerned, it did lack jurisdiction.
However, it explained that the rulings sought by the Philippines do not concern sover-
eignty and that the judgement will not improve territorial claims of either of the parties
over the islands. Thus, the matters submitted by Manila could be subject to the jurisdic-
tion of the tribunal without deciding upon the territorial sovereignty of the islands. The
legal corollary of the above-mentioned arguments is that a dispute between UNCLOS
and other rights, which is historic rights, is a matter that falls within the jurisdiction
of the tribunal.

Chinese position papers also challenged the tribunal’s jurisdiction on grounds of articles
281 and 282 of the UNCLOS. The articles state that if two parties have agreed to resolve
disputes bilaterally or by other means, the provisions of the Convention may no longer
remain applicable.39 The Chinese were quick to point out that the China–ASEAN Declara-
tion on the Conduct of Parties in the South China Sea, 2002 brought articles 281 and 282
under effect. The tribunal, however, rejected the Chinese claims since the China–ASEAN
Declaration was a political statement that was legally non-binding. It, therefore, did not
have legal status. Finally, Chinese objections to jurisdiction under article 298 of the Conven-
tion have already been discussed in the previous section of this paper.

The tribunal, therefore, debunked the Chinese claim that it did not have jurisdiction
over the petitions of the Philippines under the provisions of the Convention. The following
section explains the judgement of the tribunal in the given case.

The tribunal’s judgement

This section shall thematically delve into the rulings of the tribunal on the fifteen sub-
missions of the Philippines.40 The themes under which the award of the tribunal could
be broadly categorised are as follows: status of historic rights and its relations with the
Convention, geographical, hydro-graphical and legal status of SCS islands, legality of
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Chinese law enforcement operations, legality of Chinese construction and reclamation
projects, and expectations about future course of conduct in SCS.

First, concerning the status of historic rights and its relations with the Convention, the
tribunal declared that the Chinese claims about historic rights over the region demarcated
by the nine-dash line were incompatible with the provisions of UNCLOS. Any rights that
the parties might have held before the coming into force of the Convention were extin-
guished by signing the Convention. Furthermore, the tribunal adjudicated that before
the Convention, the area claimed by China were a part of high seas. Hence, the claims
about historic rights were debunked both at a legal and historical level.

Second, with respect to the geographical, hydro-graphical and legal status of SCS
islands, the tribunal adjudicated, maintaining consistency with Article 13 and Article
121 of UNCLOS41, that Scarborough Shoal, Johnson Reef, Cuarteron Reef, Fiery Cross
Reef, Gaven Reef (North) and McKennan Reef were high-tide features and that Subi
Reef, Hughes Reef, Mischief Reef, and Second Thomas Shoal were low tide elevations
under natural conditions. Thus, the tribunal concurred with all the claims of the Philip-
pines, except claims regarding the status of Gaven Reef (North) and McKennan Reef.
Also, the tribunal added that only those features could generate an entitlement to an
EEZ that could sustain human life on its own, has a functional human settlement and
is not extractive or dependent on external resources. Historical records, as well as
current resource profile, was used to assess the characteristics that define entitlement to
EEZ. As a corollary, features of Spratly Islands, including the high tide features, were
legally incapable of generating entitlement to an EEZ. Furthermore, it was adjudicated
that the Spratly Islands would not generate entitlements to EEZ as a collective unit but
rather as individual islands of the collective.

Third, on the legality of Chinese law enforcement operations, the tribunal adjudicated
that the sovereign rights of the Philippines were violated by China. Chinese violations
include interventions in petroleum exploration by the Philippines at Reed Bank, inter-
vening with the Philippine fishing trawlers in the EEZ of the Philippines, failing to
prevent resource extraction by Chinese fishermen in the EEZ of the Philippines and
by constructing in Mischief Reef without the legal permission of the Philippines. In
the case of Scarborough Shoal, the tribunal adjudicated, although not on the territorial
sovereignty of the feature, that the shoal was a high tide feature capable of generating
territorial sovereignty but incapable of generating an EEZ. Hence, any country, including
China and the Philippines, was free to undertake resource extraction in the high seas.
Given that China blocked the Philippines’ access to Scarborough Shoal, the tribunal
found China in non-observance of Article 94 of UNCLOS42 and the Convention on
the International Regulations for Preventing Collisions at Sea, 1972. Furthermore,
China was also found to be in contravention of Article 19243 and Article 19444 of
UNCLOS as its construction activities led to the deterioration of the maritime environ-
ment in the coral reefs of the Spratly Islands. A pictorial representation of the outcome
of the tribunal’s judgement can be found in Figure 4.

Fourth, the tribunal’s adjudication regarding the legality of Chinese construction and
reclamation projects was clearly stated. The tribunal arbitrated that Chinese constructions
in the Mischief Reef, located in the EEZ of the Philippines, had not only caused irreparable
damage to the ecosystem but has also resulted in aggravation of conflict during the trial
period, that is, when the matter remained sub-judice.
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Finally, the tribunal called upon the maxims of international law for good faith to
prevail and reiterated the finality of an award under Article 11 of Annex VII of
UNCLOS, which states that “the award shall be final and without appeal, unless the
parties to the dispute have agreed in advance to an appellate procedure. It shall be com-
plied with by the parties to the dispute”.45 The tribunal’s judgement was in the spirit of the
international law and conventions, and legally binding. However, China has rejected to
comply with the fine points of the judgement on grounds of historical sovereignty.
Thus, China has created a conflict not only in the SCS but also between international
law and sovereign rights.

Conclusion

The case study of The Philippines vs China is a unique case that can be analysed for study-
ing the relationship between international law, its interpretation by states and how it
struggles to coexist with absolutist ideas of sovereignty, and sovereign rights and jurisdic-
tion. In the period that followed the award, China dismissed the award, thus demonstrat-
ing absolute disdain for international law and the Convention. Although compliance with
international law is as much a matter of self-interest since the Chinese follow an end-
centric and cost–benefit view of international law, it is a subject of another paper to
discuss the geopolitics, strategic consequences, the implications and the remedies of
Chinese aggression in the SCS. This paper focuses only on the legal aspects of the idea
of sovereign rights and jurisdiction over the region claimed by China as its sovereign back-
yard. As far as the legal aspect is concerned, Chinese activity in the SCS is grossly in viola-
tion of the international law and all the statutes that international law holds dear. China
denies that the tribunal lacked the jurisdiction to adjudicate on the matter but the decision
of the tribunal, and by corollary international law itself, is binding. Thus, the fact that
China is not abiding by it, renders Chinese activity in the SCS region illegal.

In the given case, the tribunal conceded that it was not providing a jurisdiction on the
territorial sovereignty of the disputed features of SCS but only on the delimitation of the
sovereign rights that such features generate to EEZ and continental shelf. The tribunal was
clear about the matters that it was adjudicating upon and followed the procedures
thoroughly. The arbitration tribunal dismissed the matters on which it did not have

Figure 4. Map of arbitration outcome. Source: Asia Maritime Transparency Initiative.
Notes: “The Arbitration Outcome Mapped”, Asia Maritime Transparency Initiative, at https://amti.csis.org/arbitration-map/
(Accessed January 9, 2020).
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jurisdiction and adjudicated only on matters that fell under its jurisdiction. China, being a
signatory to the UNCLOS, was under legal obligations to comply but the Dragon seems to
have other plans for its maritime backyard. However, the fact that China did not comply
with the law does not make it non-binding or ineffective.

There is a general tendency among scholarly advocates of absolute sovereignty to belit-
tle international law under the pretext that it invades the sovereignty of nation-states. This
paper argues that such a notion falls short in understanding the fact that, in a situation of
global anarchy (lack of a global governing body), international law, norms and conven-
tions provide the essential fillip to further the rules-based international order. However,
a rules-based international order often locks horns with the interest of expansionist and
aggressive powers. China’s sovereignty or sovereign rights and jurisdiction, in this case,
historical sovereignty, became a tool for China to justify its non-compliance of inter-
national law. Furthermore, China’s historical sovereignty has also been a pretext for its
violation of the sovereignty of the Philippines that the international law has vested
upon the Philippines. Given China’s end-centric view of international law, sovereignty
has increasingly been interpreted by China as a norm that transcends the limitations
imposed by international law. Sovereignty is an end in itself. However, the Chinese will
do good to remember that the notion of sovereignty and sovereign rights is deeply
ingrained in international law and guaranteed through it. Sovereignty itself is a binding
principle of international law. Thus, it is illegal, based on the tenets of international
law, to enter into the sovereign territory of the Philippines and bar the Philippine
people from extracting resources in their own EEZ. China’s disregard for the sovereignty
of the Philippines and other maritime neighbours is contradictory, illegal and appalling,
especially when seen in the light of Chinese positions on issues where its sovereignty is
under discussion. While China has claimed sovereignty over the islands of SCS and ren-
dered a position of sanctity to such sovereign claims, it has disregarded the sovereignty of
its neighbours in the same breath.

In the SCS, China is following the old maxim that might is right. China’s non-compli-
ance with the judgement can be seen in the light of its warped functionalist view of inter-
national law, which is based on cold calculus of gain and loss. Whilst having a different
approach to rule of law does not absolve China of compliance with international law,
understanding China’s approach towards international law and conventions will help
other nations deal with the Chinese world view in a more holistic manner.
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