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ABSTRACT
The world is facing today a global population explosion that is
already straining the land-extracted resources, leading to
countries turning to their ocean floors and waters where huge
discoveries are shedding light on further hydrocarbon reserves,
poly-metallic nodules and biological resources, a major
breakthrough in fields like the medical and energy, to say the
least. The need to exploit and manage these resources is greater
than ever, but far from being evident when maritime claims
overlap. This article aims at studying the complexity of the
exclusive economic zone (EEZ) regime and highlighting the
interim solutions mechanisms proposed by this regime when EEZ
claims overlap, in order to show how UNCLOS was one big step
ahead of rising maritime disputes, whilst reflecting the Parties’
willingness to secure a fast and peaceful way towards exploiting
and managing resources.
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The exclusive economic zone (EEZ) is a legal concept that was first introduced in the
1982 United Nations Convention on the Law of the Sea (UNCLOS), as an innovation
that sheds light on one of the most complex legal regimes created till date, but also an
endeavour into conciliation between the freedom of the seas and State sovereignty.

While being regarded as part of modern international law, the concept of the EEZ is
rooted in post-World War II regional State practice, especially Latin-American and later
African,1 that clearly shows how the law of the sea was witnessing a legal void. In an
attempt to fill it, States sought – at various degrees that included sometimes upsetting
the rule of law – to extend territorial jurisdiction over one specific maritime area adjacent
to the territorial seas but also part of the high seas regime at that time, and coinciding
with the continental shelves; a maritime area dominated by flag State jurisdiction but
of crucial importance to the coastal State, since it includes the world’s primary fish
stock. With coastal States’ unilateral claims of sovereignty at sea being more and more
prominent preceding the finalisation of UNCLOS, the international community found
itself in great need of regulating this maritime area.

The need for such regulation was further accentuated with oil and gas offshore discov-
eries throughout the twentieth century, later followed by heightened concerns over
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control of offshore hydrocarbon reserves. It is indeed no coincidence that UNCLOS III
negotiations were kicked off amidst the oil embargo imposed by the Organization of the
Petroleum Exporting Countries (OPEC) Arab member States on the United States (US)
and other countries, including the Netherlands, Portugal, and South Africa, that sup-
ported Israel during the 1973 Yom Kippur War. The US had become increasingly depen-
dent on foreign oil, with Kuwait, Saudi Arabia, Iran, Iraq, Libya, and Algeria ranking
among the top 10 major crude oil producers in the late 1960s, and the embargo strained
its economy so much that it triggered measures to promote domestic energy indepen-
dence and energy conservation, highlighting worldwide, like never before, the impor-
tance of national hydrocarbon reserves discoveries and management.

Today, with the world facing a global population explosion that already strains the
land-extracted mineral resources, leading to countries turning to their ocean floors
where huge amounts of polymetallic nodules have been found, the need to exploit and
manage the seabed non-living resources is greater than ever, but far from being
evident when maritime claims overlap. In this context, the article aims at studying the
complexity of the EEZ legal regime. It intends to highlight the interim solutions mech-
anisms set in place by it with regard to EEZs overlapping claims, in order to show how
UNCLOS was one big step ahead of rising maritime disputes, whilst reflecting the Parties’
willingness to secure a fast and peaceful way towards exploiting and managing resources.

The complex legal nature of the EEZ regime

The EEZ is defined geographically as “an area beyond and adjacent to the territorial sea”2

(Article 55) comprised of “the waters superjacent to the sea-bed and the sea-bed and its
subsoil” (Article 56(1)(a)), that “shall not extend beyond 200 nautical miles from the
baseline from which the breadth of the territorial sea is measured” (Article 57), and
which outer limits delimitation are defined by Article 74. Article 55 completes the
definition of the zone on a legal note by putting it under the governance of a “specific
legal regime” established in Part V of UNCLOS, of which the main purpose is to
define and govern the coastal States’ rights and jurisdiction and other States’ rights
and freedoms in the zone.

One can see the complex nature of this regime just by considering the definition of the
EEZ. The zone is introduced as a specific legal regime of its own, all the while encompass-
ing other provisions of UNCLOS when relevant to Part V. Not only is it indicative
through Article 55, its sui generis nature is further confirmed by Article 86 that
defines, even if in a negative form grammatically speaking, the scope of application of
the high seas regime to “all parts of the sea that are not included in the exclusive econ-
omic zone, in the territorial sea or in the internal waters of a State, […]”. The Article goes
onward by precising not to entail any abridgement of the freedoms enjoyed by all States
in the EEZ “in accordance with Article 58”, in so far they are not incompatible with Part
V.

This interpretation cuts short attempts at identifying the zone with the territorial sea
regime or assimilating it with the high seas regime with preferential rights to coastal
States. What started first as a compromise became later a legal subtlety that balances
between the freedom of navigation inherited from the high seas traditional concept
and the extension of the coastal State sovereignty on such a large maritime zone – a
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balance that confers the EEZ a unique hybrid nature of its own, disclosing what the nego-
tiations aimed at achieving: a zone of transition3 for economic purposes.

Articles 56 and 58 are key to understanding the legal nature, purpose, and scope of the
EEZ as a regime. Article 56(1)(a) defines the rights of the coastal State in the zone by
three main categories: “sovereign rights, jurisdiction and other rights”. Sovereign
rights are stated first and, as their name simply suggests, are rights attributed to
coastal States on the basis of their sovereignty on the coast.4 They are divided into two
sets that mainly target economic purposes. Being the only sovereign rights that a
coastal State can enjoy under the EEZ regime, it is clear that the EEZ, as its name
shows, is a zone of economic sovereignty, meaning, it has to do with the natural and
energy resources of the zone rather than the maritime space per se, which remains
open to the traditional freedoms of navigation and communication.5

In the scope of the first set of sovereign rights, a coastal State enjoys vis-à-vis its natural
resources the right to conduct four acts stated in pair in Article 56(1)(a) as in “exploring
and exploiting, conserving and managing”. The provisions under Part V are mainly
related to the living resources of the waters superjacent to the sea-bed with a focus on
the conservation and management mechanisms, in the absence of provisions specifically
related to the EEZ non-living resources. It is indeed of utmost interest to notice that the
superjacent waters living resources are governed by a sub-regime that consists of 17 out
of the 21 total articles (articles 61–67 and 69–73) displayed in Part V, a fact that is very
compatible with the wordings of paragraph 1(a) where the provision emphasises first on
“the superjacent waters to the sea-bed”.6

This clearly demonstrates that the EEZ regime governs primarily and mostly the
coastal State’s sovereign rights over the superjacent waters’ living resources. This type
of sovereignty is economic oriented and typically functional, as it provides the coastal-
State with the proper mechanisms to determine the three main domains concerning
the allowable catch.7 The coastal State’s discretionary power, according to this sub-
regime, can also be shown in the exceptions set out in Article 297(3) as to the applicability
of Section 2 in the context of disputes arising from the interpretation or application of
UNCLOS provisions with regard to fisheries. Sovereign rights over non-living resources
do not fall under this exception, according to the Permanent Court of Arbitration
(PCA).8

While these provisions technically cover more than three-quarters of Part V, Article
56(1)(a) provisions also include the seabed and its subsoil, which leaves no doubt that
both maritime areas are part of this regime. When coming to the living and non-
living resources of the seabed and its subsoil, the only two provisions under the EEZ
regime cross-reference the continental shelf regime. Article 56(3) indicates that the
rights attributed to the coastal State with respect to the seabed and its subsoil are to be
exercised according to part VI, while Article 68 related to sedentary species, by cross-
referencing Article 77(4), becomes the only provision under the EEZ regime to refer
to the living resources of the seabed and its subsoil where, as per the same article, the
sub-regime of superjacent waters living resources does not apply, paving the way for
the continental shelf regime to rule.

This delicate mixture of complexity and clarity shines right here, whereby although
the sea-bed and the subsoil are included in the zone, the continental shelf is not assimi-
lated in the EEZ regime but both regimes simply coexist in harmony. The International
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Court of Justice (ICJ) establishes this distinction loud and clear.9 One of the differences
worth mentioning is Article 77(3), according to which the coastal State’s rights over the
continental shelf do not depend on occupation, effective or notional, or on any express
proclamation but exist ipso facto and ab initio by virtue of the State’s sovereignty on land.
The Court calls them inherent rights which, in order to acquire them, the coastal State is
not required to take any formal steps10 or even establish the continental shelf outer
limits,11 unlike in the EEZ where there are no such provisions under Part V.12 An
EEZ needs to be claimed by the coastal State since sovereign rights are acquired rights.
The Court further confirms that although there can be a continental shelf where there
is no EEZ, there cannot be an EEZ without a corresponding continental shelf.13

Concerning the non-living resources of the superjacent waters, the EEZ regime does
not say much. It is understood that these resources are minerals that can be extracted
from waters and comprised within Article 56(1)(a) in the second set of sovereign
rights as “other activities for the economic exploitation and exploration of the zone”.
The EEZ regime’s ingenuity lies in this very description that shows how the Parties to
UNCLOS foresaw the future technology advancements and wanted to integrate them,
as long as they pertain to the main conceptual categories drawn to carry the distribution
of rights and duties between the coastal States and other States.14 UNCLOS here serves as
a great framework convention.

This vision is further corroborated by the example this same provision gives, that is,
the production of energy from water, currents, and winds. While the Parties to UNCLOS
had also in mind the exclusion of military activities, which is perfectly compatible with
the principle of good faith (Article 300) and the peaceful uses of the seas (Article 301),
energy production would require the construction of installations,15 such as wave bar-
rages and windmills. It is in this context among others that Article 56 gives the coastal
State jurisdiction for the establishment and use of artificial islands, installations, and
structures. It is a jurisdiction that serves the exercise of sovereign rights without specifi-
cally targeting natural resources. Such jurisdiction is governed by the corresponding sub-
regime detailed in Article 60 to which Article 80 cross-refers, in yet another great
example of the EEZ and continental shelf regimes coexistence.

The other two jurisdictions similar in nature are provided by Article 56(1)(b) to
coastal States in the domains of marine scientific research and the protection and pres-
ervation of the marine environment. Relevant UNCLOS provisions apply here, such as
Article 246 establishing the coastal States’ jurisdiction to marine scientific research in
the EEZ and on the continental shelf, as well as articles 208 and 214 regulating coastal
States’ jurisdiction as to pollution control from their sea-bed activities and law enforce-
ment pertaining to such.

In addition to this, coastal States are given regulatory and legislative power with an
important margin of discretion by the various mechanisms set out in EEZ sub-
regimes, as part of the jurisdiction needed to exercise sovereign rights. Examples
include Article 73 on enforcement of laws and regulations and Article 62 (4) that
allows the coastal State to establish laws and regulations for living resources utilisation
and enumerates the domains related to such (in a non-exhaustive list, since the provision
mentions “inter alia”).

The coastal State’s EEZ jurisdiction is thus an exclusive competence derived from a
sovereign right as a natural legal consequence to it, meaning it is economic oriented
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and of functional nature, which is why the discretionary power is attenuated in Article 56
(2) by two main limitations. First, when exercising their rights and performing their
duties in the EEZ, the coastal States shall have due regard to other states’ rights and
duties, such as the freedoms of all States in the EEZ and the rights of land-locked
States (Article 69) and geographically disadvantaged States (Article 70). Second, they
shall act in a manner compatible with UNCLOS provisions. It is one more great
example of the balance between coastal States’ sovereign rights and the freedoms of
other States in the zone. A third limitation can be considered here as per Article 74
(3), refraining from acting in a way that jeopardises or hampers the reaching of the
final agreement.

A third category of rights is attributed to coastal States by the EEZ regime under
Article 56(1)(c) as “other rights”. Apart from the set of rights given by the continental
shelf regime that apply under the EEZ regime through Article 56(3), such as the right
to lay submarine cables and pipelines on the seabed (with limited jurisdiction as per
Article 79(3) and (4)), drilling (Article 81), and tunnelling (Article 85), a coastal State
can also enjoy the right to visit (Article 110), the right of hot pursuit (Article 111), the
right to prevent infringement of its customs, fiscal, immigration, and sanitary laws and
regulations in its contiguous zone (Article 33), and rights in the event of resource depos-
its in the Area which lie across limits of national jurisdiction (Article 142), to name a few.

The same provision also names duties upon coastal States. In this regard, the EEZ
regime establishes in a direct fashion a set of duties contained in articles 74 and 75,
related to a series of obligations of conduct to respect when EEZs overlap, and the
duty of the due publicity to maritime boundaries charts or lists of geographical coordi-
nates. Other UNCLOS duties also apply under the EEZ regime, such as the duty to
protect and preserve the marine environment (Article 193); the prompt release of
vessels and crew (Article 292); the search and rescue service regarding the safety on
and over the sea (Article 98(2)); the duty to protect archaeological and historical
objects found at sea (Article 303); and most importantly, cooperation among States
and between States and regional/international organisations that is highly promoted
throughout UNCLOS in numerous domains. The duty of coastal States to cooperate is
further highlighted by Article 123 in enclosed or semi-enclosed seas.

Now, moving to the other States’ rights and duties in the EEZ, Article 58(1) establishes
rights and freedoms of all States, including landlocked, by cross-reference to Article 87 of
the high seas regime. While Article 87 comprises, inter alia, five freedoms accorded to all
States in the high seas, Article 58 only retains the first three by naming them, which are
the freedoms of navigation, overflight, and laying submarine cables and pipelines subject
to Part VI. It is logical since in the EEZ, the Article 87 fourth freedom enters in the
domain of coastal State’s exclusive competence, the fifth is a coastal State’s sovereign
right and ruled by Part V, and the sixth is also part of the coastal State’s jurisdiction.

The provision adds to all States the right to conduct in the zone other internationally
lawful uses of the sea, provided they are related to the first three freedoms and compatible
with other UNCLOS provisions, as the Article gives an example, “those associated with
the operation of ships, aircraft and submarine cables and pipelines”. Here again, the
example implies the exclusion of military uses of the zone that violate the peaceful pur-
poses.16 Article 58(2) gives it more clarity by establishing the applicability to the EEZ
regime of articles 88–115 of the high seas regime, as well as other pertinent rules of
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international law, as long as they are compatible with Part V. As for paragraph 3, the pro-
vision puts three limitations on all States while exercising their rights and performing
their duties. Not only do they have due regard to the coastal States’ rights and duties
but they also comply with the coastal State’s laws and regulations and follow other
UNCLOS provisions and rules of international law, as long as they are compatible
with Part V.

The EEZ attribution of rights on the basis of coastal States’ economic sovereignty and
other States’ freedom of navigation highlights one of this regime’s complexities. The
broad wordings, such as “other rights” in Article 56(1)(c) and “other internationally
lawful uses of the sea” in Article 58(1), entail a certain degree of ambiguity because of
a lack of precision. Disputes may occur from the application of articles 55, 56 and 58,
and residual rights situations may arise where it is unclear whether some uses of the
sea fall in the rights and jurisdiction of the coastal State or the freedoms and rights of
other States. Article 59 addresses this issue in the event of a conflict of interests where
UNCLOS does not attribute rights or jurisdiction to either category of States. This
Article provides for settlement mechanisms on the basis of equity and considering all
the relevant circumstances, meaning, measuring the respective importance of interests
involved to the parties as well as to the international community as a whole. The
balance would shift in favour of coastal States when economic interests arising from
natural resources of the zone are the principal concern.17 In this perspective, Article
59 can be a guideline for both diplomatic and judicial settlements of such disputes.

Interim regimes under Article 74

The legal subtlety of the EEZ regime shines brighter in creating a balance between the
coastal States’ rights and duties in overlapping EEZs. The complexity of Article 74 is
further highlighted in maintaining this balance during EEZ delimitation disputes. A
series of obligations of conduct is established on involved States, while giving settlement
guidelines for international courts and tribunals and providing States with a great tool,
interim regimes, under which provisional solutions can be reached pending the final deli-
mitation agreement, in order to allow Parties to the dispute to keep benefitting economi-
cally from the disputed areas in a spirit of cooperation.

A quick view to the origin of Article 74 leads to Article 83 of UNCLOS. Both were
negotiated together, as they contain the exact same provisions, with one difference
being that Article 83 had a predecessor, Article 6(2) and (3) of the 1958 Geneva Conven-
tion, according to which the continental shelf delimitation must, unless the parties agree
otherwise, be conducted on an equidistant line basis, except when other special circum-
stances dictate differently. UNCLOS III negotiations for these two articles also took into
account jurisprudence contained in the 1969 North Sea Continental Shelf case where the
ICJ finds the equidistance principle not to embody or crystallise any pre-existing or
emergent rule of customary law but a purely conventional rule,18 and that the continental
shelf delimitation is instead to be effected principally by agreement in accordance with
equitable principles, taking account of all the relevant circumstances.

Principles of equidistance and delimitation by agreement divided the negotiators
whose State interests were highly at stake as to continental shelf delimitation. At the
time UNCLOS III negotiations were being conducted, hydrocarbon resources were
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being either explored or on the verge of being exploited, which led to many disputes
around the world on continental shelves delimitation that were still pending diplomatic
or judiciary solutions. The compromise reached in the end explains the general approach
of articles 74/83.

Indeed, instead of specifying the equidistant line or any other method for drawing a
boundary, like Article 15 of UNCLOS, Article 74(1), echoing the aforementioned juris-
prudence, simply chose to establish the agreement between States as the legal basis for
delimitation, to an extend that paragraph 4 provides that all questions related to EEZ
delimitation are determined in accordance with such agreement when there is one
entered into force between the concerned Parties.19

Reaching an agreement implies the necessity of conducting negotiations.20 The obli-
gation to negotiate is therefore enshrined in these provisions in the wordings, “shall be
effected by agreement”, and further accentuated on several instances by the Court,
according to which such negotiations have to be meaningful to the concerned parties
with a view to arriving at an agreement, and not merely to go through a formal
process of negotiation as a sort of prior condition for the automatic application of a
certain method of delimitation in the absence of agreement.21 However, the obligation
to negotiate in good faith is one of conduct and not one of result. Therefore, a violation
of this obligation cannot be based only upon the result expected by one side not being
achieved.22

Paragraph 1 also provides guidance for reaching such agreement: international law as
referred to in Article 38 of the ICJ Statute that enumerates the four main international
law sources. The Court considers that this apparently simple and imprecise formula
allows for a broad consideration of the legal rules embodied in treaties and customary
law as pertinent to the delimitation process, but also for the consideration of inter-
national law general principles and contributions made by the decisions of international
courts and tribunals and learned writers to the understanding and interpretation of this
body of legal rules.23 It is true that when UNCLOS was negotiated, there was not yet any
law, conventional or customary, ruling the EEZ per se, since it is a new legal concept only
introduced by UNCLOS. This explains why Article 74 provisions were negotiated with
Article 83 that contained provisions of a similar nature24 inspired by a predecessor
and a jurisprudence. Today, 40 years after UNCLOS, State practice has started to
emerge and is interpreted in various texts of jurisprudence and teachings.

In addition to the guidance set forth by paragraph 1, the agreement between States is
reached “in order to achieve an equitable solution”. This can only be done through mean-
ingful negotiations based on equity, whereby the Parties arrive at an agreement in accord-
ance with equitable principles. Delimitation is therefore reached by a rule of law based on
equity during a process where it is not a question of applying equity simply as a matter of
abstract justice but of applying a rule of law which itself requires the application of equi-
table principles.25 This process is further compatible with the guidance provided by the
provision, as no one delimitation method can ensure equity when applied in all cases but
will lead instead to relative injustices, for which reason the Court considers necessary to
seek not one method of delimitation but one goal.26

In case of failure to reach such agreement, paragraph 2 provides that parties shall
resort to Part XV27 procedures. Failure happens when the agreement is not reached
“within a reasonable period of time”. This broad wording for a time limit is clarified
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in the Barbados vs Trinidad and Tobago case, where the Court considered a reasonable
amount of time a series of nine rounds of formal negotiations held over three years
between both countries. The rounds covered questions of delimitation and its impact
on hydrocarbon resources and fisheries, but failed despite efforts of both sides. Disagree-
ment was most importantly on applicable law and interpretation of articles 74/83. This is
a key moment to the Court where failure to reach agreement on applicable rules shows
failure of any further attempt to agree on any particular boundary line. Accordingly, to
insist upon a specific line having been tabled by each side in the negotiations would be
unrealistic and formalistic, and any further attempts to negotiate will show in advance
every sign of being unproductive. It represents the moment when the dispute is estab-
lished and the Parties have the obligation to move to judiciary settlement28 as per para-
graph 2 which, according to the Court, subjects the continuation of negotiations only to
the same temporal condition.29

Failure to reach a delimitation agreement also entails on parties to the dispute two
other obligations that are interlinked: to enter into provisional arrangements of a prac-
tical nature; and not to jeopardise or hamper the reaching of the final agreement. Both
include interim measures and are, in essence, incentive and preventive.30 Paragraph 3
sets further elements and conditions to the implementation of both. First, they are to
be fulfilled pending the final agreement on delimitation that is still being reached by adju-
dication or conciliation and “in a spirit of understanding and cooperation”, which
accentuates the duty to act in good faith and the duty to cooperate reiterated throughout
UNCLOS provisions. Second, States concerned “shall make every effort”. “Shall” indi-
cated the presence of a duty, an obligation upon the parties. “Every effort” is a broad
wording and can be subject to interpretation31 but by being broad, it encompasses
more possibilities parties can choose in order to fulfil the obligation. “Make every
effort” indicates a conduct. Both are therefore obligations of conduct that target the dis-
puted area: the first being one to act in a certain manner, the second, one to refrain from
acting in a certain manner. The connexion between them is further highlighted by the
text through the preposition “and”, confirming the application of the aforementioned
wordings on the second obligation as much as on the first.32 The provision adds a time-
line in the wording “during this transitional period”, referring to the period after the mar-
itime delimitation dispute is established until a final delimitation by agreement or
adjudication is achieved.33

The “provisional arrangements of a practical nature” enter into force on a temporary
basis, pending the reaching of the final agreement, as the word “provisional” suggests.
Indeed, paragraph 3 specifies that they will be without prejudice to the final delimitation.
The word “arrangements” is used to include various forms of agreements, such as Mem-
orandums of Understanding (MoUs), Exchange of Notes, and treaties. The practical
nature refers to their ability to provide interim operational solutions to actual problems,
while setting aside delimitation issues or territorial questions involving the dispute. Such
arrangements do not entail a party’s renunciation of any right/claim, or the recognition
or affirmation of the other party’s right/claim. They rather indicate UNCLOS intent to
require of the Parties a conciliatory approach that could lead to negotiations in order
to reach a provisional arrangement.34

While being an obligation to act in good faith and not one to reach an agreement,35

this provision promotes interim regimes that could pave the way for provisional

MARITIME AFFAIRS: JOURNAL OF THE NATIONAL MARITIME FOUNDATION OF INDIA 19



utilisation of the overlapping areas pending delimitation,36 which falls in the context of
the priority given by UNCLOS to marine resources exploitation, especially in the scope of
sovereign rights under the EEZ regime. Promoting equitable and efficient utilisation of
the sea and ocean resources is one of the goals consecrated in the Preamble to
UNCLOS, the achievement of which will contribute to realising a just and equitable inter-
national economic order. It is in this view that the Court considers this obligation to con-
stitute an implicit acknowledgment of the importance of avoiding the suspension of
economic development in a disputed maritime area, as long as activities do not affect
the reaching of a final agreement.37

A second situation covered by paragraph 3 is when no provisional agreement has been
reached between the Parties that could regulate their conduct in the disputed area.38 It
means that unilateral acts conducted by a Party are legally admissible as long as they
do not jeopardise or hamper the reaching of the final agreement. But it also means
that activities conducted jointly or unilaterally by the Parties and falling under a provi-
sional agreement are legally admissible, even if they may jeopardise or hamper the reach-
ing of a final agreement, as they are conducted as per agreement that does not prejudice
the final one.

On the other hand, in the context of a disputed area that is the subject of claims made
in good faith by the Parties, and where the maritime boundary has not been settled prior
to an international judiciary decision, maritime activities undertaken by one Party are
not considered a violation of the other Party’s sovereign rights in such area when they
are conducted before the issuance of such decision, even though this decision later attri-
butes, partially or entirely, the disputed area to that other Party.39 However, they can con-
stitute a violation of the obligation not to jeopardise or hamper the reaching of the final
agreement when they cause irreparable prejudice to the other Party’s rights. This being
said, other States can still enjoy their freedoms in the disputed area according to Article
58(3).

Following the same perspective, a criterion appears to shape the view of the jurispru-
dence when evoking acts that could jeopardise or hamper the reaching of the final agree-
ment: the permanent nature of the risk caused by such acts. This criterion has driven the
Court and the Tribunal to prescribe provisional measures according to Article 41 of the
ICJ Statute and Article 25 of International Tribunal for the Law of the Sea (ITLOS)
Statute (derived from Article 290 of UNCLOS). Activities that lead to a permanent phys-
ical change of the disputed seabed, such as drilling and other exploitation activities of
hydrocarbon reserves, constitute a violation of this obligation.

In the same reasoning, one could conclude that acts entailing a permanent damage to
the marine environment of the disputed area, such as toxic or non-toxic contamination
activities, fish stock over-exploitation (that also cause prejudice to the rights of the
parties), and the installation of offshore structures,40 are also a violation. This is corro-
borated by the Court when making a distinction between activities with a transitory char-
acter that do not prejudice the reaching of the final agreement, such as seismic
exploration activities, and activities that risk irreparable prejudice to the Parties’ position,
such as acts causing physical damage to the sea-bed or subsoil, or to the natural resources
of the disputed marine area, acts involving the establishment of installations on or above
the seabed, and operations involving the actual appropriation or other use of the disputed
area’s natural resources.41
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Furthermore, this criterion covers acts that can produce a critical change in the status
quo of the dispute by aggravating or extending it. Jurisprudence has been consistently
pronounced many times on this point, of which by the ICJ in the Fisheries Jurisdiction
order42 and ITLOS in the Ghana/Côte d’Ivoire order.43 To the Court, taking any law
enforcement measures against the other party’s ships because of engagement in fishing
activities in the disputed waters and practicing fisheries exploitation in a way that
exceeds the annual rate preceding the dispute are acts that change the status quo, and
therefore constitute a violation of paragraph 3. Similarly to the Tribunal, engaging in
new drillings in the disputed area, disclosing information on the disputed area’s explora-
tion activities that were not public before the dispute, not taking responsibility vis-à-vis
the prevention of serious harm to the marine environment by monitoring all exploration
activities already undertaken in the disputed area, also meet the criterion and constitute
such violation.

It is in this context that provisional measures seek to maintain a status quo, on which
parties to the dispute have relied for decades and upon which significant commercial
investments have been made.44 They reflect the delicate balance which international
courts and tribunals maintain by preventing parties from undertaking any unilateral
activity that might affect the other party’s rights in a permanent manner, while being
careful not to stifle the parties’ ability to pursue economic development in the disputed
area, as the dispute resolution process can be time-consuming.45 Equally, the parties’
engagement in preserving the status quo shows good faith and could lead to cooperation
in the shape of provisional arrangements. It is an important aspect of UNCLOS objective
of strengthening peace and friendly relations between nations and of settling disputes
peacefully.46

New analyses and prospects

When it comes to State practice vis-à-vis interim regimes, provisional arrangements take
the shape of moratoriums on certain activities in the disputed area, joint cooperation on
fisheries exploitation, joint development agreements (JDAs) on hydrocarbon exploita-
tion, agreements on environmental cooperation, or agreements on allocation of criminal
and civil jurisdiction.47 Successful JDAs often stay alive either by being amended and
incorporated in the final agreement or becoming a unitisation agreement, especially
when preserving the unity of the deposits or when resources straddle international
boundaries. On this point, joint exploitation has been particularly encouraged by inter-
national courts and tribunals.48

In other cases, States conclude interim agreements that draw a provisional boundary
line between the parties pending the final delimitation, whereby the line is without preju-
dice to the final boundary but offers a certain degree of stability that attracts foreign oil
companies, allowing the parties to issue oil concessions in disputed maritime areas that
become less risky for investment. Such provisional agreements are usually replaced by the
definitive delimitation treaties. It is the case of the 2002 agreement between Tunisia and
Algeria49 that establishes a single maritime boundary for a renewable period of six years,
still pending final delimitation.

However, among the various provisional arrangements, some fail to reach the desired
goal, but others bear fruit, irrespective of their form and despite the ineffectiveness, and
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sometimes absence, of the delimitation process. Their success shows that negotiating in
good faith, coupled with a minimum level of trust between the parties to the dispute, can
provide practical solutions to launch the resources exploitation. What allows the agree-
ment to prevail profitably to the parties is their political willingness to commit to the joint
venture. Interim regimes could pave the way for future peaceful delimitation talks, as the
parties would have been working together for years in a spirit of understanding and
cooperation.

The Timor-Leste and Australia case is a shining example. Both signed three provisional
arrangements: the 2002 JDA for hydrocarbon exploitation in overlapping continental
shelves; the 2007 JDA for unitisation of two hydrocarbon fields straddling the eastern bound-
ary; and the 2006 Treaty on CertainMaritime Arrangements in the Timor Sea (CMATS) that
included a moratorium (Article 4) and a provisional boundary of the water column (Article
8). In 2013, amid delimitation disputes in the Timor Sea, Timor-Leste initiated arbitral pro-
ceedings50 pursuant to the 2002 agreement, only to request their termination in 2017 follow-
ing its unilateral termination of CMATS. Both parties having agreed to negotiate permanent
maritime boundaries, the issue was submitted in 2016 for conciliation under Article 298 and
Annex V of UNCLOS, and successfully led them to sign the permanent delimitation treaty in
2018. Some previous provisional arrangements were replaced by new transitional arrange-
ments included in the treaty, providing a continuity for affected investors in the Timor
Sea oil and gas sector. This treaty is also a milestone, as it was reached through the first con-
ciliation conducted under UNCLOS. The provisional arrangements played the role of the
facilitator towards reaching the final agreement.

Another great example of a successful interim joint venture is the 2002 JDA between
Angola and Congo-Brazzaville after delimitation talks failed. This JDA establishes a joint
development zone of 696 square kilometres in the undelimited area and splits in equal
shares between the parties the revenues from Congo’s Haute Mer and Angola’s Block
14. It paved the way for further cooperation in Lianzi oil field discovered in the same
zone, leading both States to sign an agreement in 2012 that splits Lianzi revenues
equally between stakeholders of Angola’s Block 14 and Congo’s Haute Mer licence.
This peaceful settlement in the form of provisional arrangements is due to initiate in
2022 a new round of delimitation negotiations.

To conclude, UNCLOS has provided States with a formidable tool that is the interim
regimes. It offers a way to a peaceful settlement of their dispute, strengthens peace and
friendly relations between them and allows them to start making profits by exploiting
their maritime resources even before the dispute is settled. With good faith and political
will, the States that abide by it will only gain benefits from UNCLOS rules on interim
regimes.
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